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Involvement of the Home Office in the development of forensic psychiatric services can be traced back to the 19th century. In 1800, following the attempted murder of George III by James Hadfield, the Criminal Lunatics Act was passed to allow for the detention in safe custody of insane persons charged with offences of treason, murder or felony and acquitted on the grounds of insanity or found insane on arraignment. Such persons were admitted to a criminal asylum in London's Bethlem Hospital, which was soon overcrowded with mentally ill prisoners. The Criminal Lunatics Asylum Act 1860 made possible the building of the first separate special asylum, Broadmoor Hospital in Berkshire. The Home Office was given responsibility for running Broadmoor Hospital, as well as Rampton and Moss Side Hospitals in the north of England, which opened subsequently. The setting up of the National Health Service in 1948 saw the transfer of ownership of these three high-security hospitals to the Ministry of Health (now the Department of Health). However, the Home Office still continued to control the admission and discharge of patients at Broadmoor Hospital. Following the introduction of the Mental Health Act in 1959, the Department of Health became the manager of all three hospitals and controlled admissions to them. The Home Office retained control over the detention of restricted patients.
Today, the Home Secretary oversees the treatment of mentally disordered offenders subject to restriction orders, restriction directions or hospital directions under the Mental Health Act 1983 in England and Wales. Such offenders are known as 'restricted patients'. The number of restricted patients has increased steadily from 2337 in 1993 to about 4600 (Box 1) in England and Wales today. This increase might be linked to various causes, including a greater risk of violence by people with mental disorders (Brennan et al, 2000) , growing
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Box 1 Characteristics of restricted patients in England and Wales today
Of the 4600 restricted patients: about 760 are in high secure hospitals about 1270 are living in the community under supervision about 550 are female 69% have a sole diagnosis of mental illness 11% have a sole diagnosis of psychopathic disorder 50% have a conviction for violence (652 for homicide) 13% have a conviction for a sexual offence 
The legislation in England and Wales

Hospital orders and restriction orders
Section 41 of the Mental Health Act 1983 enables a Crown Court, when it makes a hospital order under Section 37, also to impose a restriction order, which then places certain responsibilities on the Home Secretary. A court may impose a restriction order on an offender only when it appears necessary for the protection of public from serious harm. A restriction order may be made for a limited period or without limit of time. 
Transfer of prisoners to hospital
Structure of the Mental Health Unit
The Mental Health Unit has 67 staff, divided into nine caseworking teams (Box 2), a management team and a team dealing with the short Bill to amend the Mental Health Act 1983 (Department of Health, 2004) . The case-load is divided alphabetically by patients' surnames. Cases are never left unattended and caseworkers cover for each other when necessary.
The Unit operates an out-of-hours service in the evenings and at weekends to deal with any situation that needs an urgent decision.
Principles and approach of the Mental Health Unit
The work of the Mental Health Unit contributes to the Home Office's mission to 'build a safe, just and tolerant society'. The purpose of the Unit is to protect the public from further offending by dangerous restricted patients, by supporting their effective care in hospital and by assisting in their safe rehabilitation into the community. The Home Secretary has various powers (Box 3) designed to ensure that the public is adequately protected from these individuals. These powers are concerned with managing a restricted patient's contact with the community. The Mental Health Unit therefore carries out its work through thorough risk assessment and risk management.
Box 2 Structure of the caseworking side of the Mental Health Unit
Head of the Mental Health Unit (jobshare) Head of casework 6 casework managers 9 senior caseworkers 23 caseworkers 12 administrative officers 5 administrative assistants
Box 3 Powers of the Home Secretary
Without the permission of the Home Secretary, the RMO cannot:
give a restricted patient leave from hospital transfer the patient to another hospital remit the patient to prison discharge the patient into the community recall the patient from the community remit to stand trial a patient who has been found unfit to plead, made subject to a restriction order and recovers sufficiently to stand trial
Risk assessment and risk management
When the Mental Health Unit receives a request for the Home Secretary's consent for leave, transfer or discharge of a restricted patient, the request is assessed for evidence that any risk to the public has been properly identified and evaluated, and that sound measures have been taken to guard against risk. The questions asked include:
how likely is it that the patient will do harm? in what circumstances might the risk of harm arise? how is it proposed to avoid those risky circumstances? has a procedure been identified for picking up the signs if something does go wrong, and for taking appropriate action?
The Unit judges a proposal by looking at the following factors: the quality and range of the information given the completeness and objectivity of the analysis provided concrete evidence that the patient has made progress realistic forward planning.
Shared goal, different approachesrisk reduction
Owing to a difference in their backgrounds (clinical v. non-clinical), 'responsible medical officers' (RMOs) and the Home Office can differ in their approach to risk reduction. Whereas the RMOs have to balance issues such as clinical care of the patient and the therapeutic relationship against risk reduction, the Home Office has to balance the need for public protection against the patient's rights. Such a difference in approach could give rise to differences in mutual perception.
The RMOs sometimes perceive the Mental Health Unit as being overcautious and slow to respond to their requests. Furthermore, as a body that lacks clinical expertise, it may ask further questions about the patients or require additional information, thereby delaying the process. The Unit is centrally located in London and therefore can be seen as not only geographically distant, but also remote from the reality of the situation. On the other hand, the Mental Health Unit can perceive doctors as being too close to their patients, sometimes relying on patients' recent progress and minimising past events or issues in order to achieve success (such as leave or discharge for their patients). Such differences in perception
could affect the working relationship between the Unit and RMOs. Differences in approach to risk, however, are important and often result in morethorough risk assessments and in achieving the same goal of risk reduction.
Functions of the Mental Health Unit
The Mental Health Unit handles all the applications and requests and serves several functions involving restricted patients in England and Wales (Box 4). (Home Office, 2006) includes an application form for leave and a pro forma for reporting back on leave taken, together with a checklist of some of the risk factors to be considered when proposing leave.
Community leave
In any request for leave for a restricted patient, the Mental Health Unit looks for the aims of the proposal, its planned benefits to the patient's treatment and/or rehabilitation, an assessment of any risk of harm to the public arising from the proposal, and the nature and adequacy of the safeguards implemented against any specific identified risk. It expects RMOs to consider all other risk factors that apply to the particular patient, including those relating to victims and their families. The request should also set out the contribution that the leave is expected to make to future assessments of the patient's likely behaviour and to plans for managing the patient's rehabilitation. It should relate to the framework of the overall care and treatment programme to which the clinical team is working, and should set personal objectives for the patient.
In the majority of cases, the Mental Health Unit gives consent for leave at the RMO's discretion. This means that the number of leaves granted will not be limited, but the Unit relies on RMOs' discretion to apply rigorous standards of risk assessment and management. It expects leave programmes to be designed and conducted in a way that will preserve public safety and sustain public confidence in the arrangements as a whole, and that will respect the feelings and possible fears of victims and others who may have been affected by the offences. The arrangements must also take into account the real clinical needs of the individual patient.
Discharge from hospital
In England and Wales, restricted patients can be discharged from hospital only with the agreement of the Home Secretary or an independent Mental Health Review Tribunal. Discharge is normally ordered subject to conditions, with absolute discharge granted only following a conclusion that the patient no longer needs specialist supervision for the protection of others. When the Mental Health Act 1983 came into effect, it gave Mental Health Review Tribunals powers to discharge restricted patients both conditionally and absolutely. According to Mental Health Unit statistics, the ratio of discharges of patients between tribunal panels and the Home Secretary was roughly 50:50. That ratio subsequently fell to 90:10, although in the vast majority of these cases there had been no discharge proposal put to the Home Office.
It appears that many psychiatrists have long perceived the Home Office as a conservative organisation with an extremely guarded and cautious approach towards the prospect of discharge. Anecdotally, the prevailing view has been that there is little point in putting a discharge proposal to the Home Office when the likelihood of a discharge by a Mental Health Review Tribunal might be much greater. However, this view seems to be gradually changing in face of encouragement by the Home Office to put discharge proposals to it when the clinical team can demonstrate that the patient is ready to return to the community. The Home Secretary has recently been making about 25% of all discharge decisions.
Discharge into the community is a difficult issue because of the commensurate risks involved, but increasing the proportion of discharges made by the Home Secretary is nevertheless a priority for the Mental Health Unit. It prevents patients being detained in hospital longer than necessary and frees beds. It may also save the patient from the stress of having to attend a tribunal hearing. Another advantage is that the patient will not have a lengthy wait on a deferred conditional discharge while the arrangements are made, as any discharge package put to the Mental Health Unit must have these in place already. Consequently, the 2-month decision time will be the most that the patient will have to wait. Importantly, it also allows the clinical teams and the Mental Health Unit to work together towards discharging the patient at a time when he or she is ready and when the necessary follow-up arrangements are in place.
Information required by the Mental Health Unit when considering discharge
Apart from the fact that the patient no longer meets the requirements to be detained under the Mental Health Act, the Mental Health Unit needs to be confident that:
the care team has fully addressed all the risk factors associated with the patient's mental disorder and offending behaviour and that the patient has some insight into these factors the patient has adhered to medication regimens • • the patient has appropriately used any leave in the community an appropriate care package is in place in the community, including arrangements for supervision appropriate accommodation has been identified.
This list is, of course, not exhaustive as different factors will affect each patient. The Home Office will provide the care team with a full explanation of reasons if an application is turned down.
Conditionally discharged patients
Once a restricted patient has been discharged, either by a Mental Health Review Tribunal or by the Home Secretary, RMOs have a statutory duty under Section 41(6) of the Mental Health Act 1983 to provide reports, their frequency directed by the Secretary of State, on the progress of the individual in the community.
The first report is required 1 month after the date of discharge, and then usually at 3-monthly intervals. The reports should be thorough and should address all aspects of the individual's progress. The clinical supervisor should also inform the Mental Health Unit immediately of any untoward incident, so that the Unit can consider whether it is appropriate to recall the individual to hospital. It is crucial for the safe management of restricted patients in the community that supervisors' reports are delivered regularly and in good time and that the Unit is assiduous in pursuing any that are not.
Mental Health Review Tribunals
Mental Health Review Tribunals have no statutory role in the rehabilitation or care of restricted patients, nor is a tribunal a judicial substitute for the Home Secretary's powers. The Home Office has the status of an interested party in respect of a restricted patient's tribunal. The Mental Health Unit must be sent copies of all written evidence put before a tribunal and in turn must provide its comments on this evidence. The Home Office's statement will contain a detailed description of the index offence and a list of previous convictions, together with the Home Office's observations on the reports provided by the detaining hospital. The Mental Health Unit has 3 weeks from receipt of the reports in which to provide this statement (2 weeks in the case of recalled patients) and meets these targets in 98% of cases (Box 5). Any further reports that are submitted, for example on behalf of the patient through their solicitor, will be responded to by supplementary statements from the Home Office. At this stage, the statement from the Home Office will, necessarily, oppose discharge. As the Home Secretary can himself discharge restricted patients, it follows that, if the discharge request had originally been submitted to the Home Office he would have conditionally discharged the patient himself, had he thought it appropriate. Broadly, there are four different types of scenario covered by the Home Office statement to the tribunal: no one supports discharge some reports support discharge, others oppose it: the Home Office opposes discharge because of the risks posed by the patient the reports support discharge, but the Home Office considers that this is inappropriate because of the risks posed by the patient the reports support discharge, and the Home Office would consider discharge, but has not been asked to do so.
It is important that the tribunal members understand in each case the particular grounds on which the Home Office is opposing discharge.
Home Office representation at tribunals
Under the Mental Health Review Tribunal rules, any of the parties, including the Home Office, may be represented at the hearing. However, the Mental Health Unit only very rarely seeks representation at a tribunal hearing -typically, only about a dozen times a year. Representation is normally reserved for the small minority of cases where the risk to the public is assessed as potentially very serious and where it appears, from the reports received, that there is nevertheless a genuine prospect of discharge.
The Home Office's relationship with tribunals
The Home Office maintains close liaison with the Mental Health Review Tribunals service and has regular meetings to share, discuss and resolve issues of concern, as well as participating in the training of tribunal members on restricted cases. Guidance has been produced that sets out the various roles and responsibilities of those involved in Mental Health Review Tribunals for restricted patients (Home Office & Mental Health Review Tribunal, 2004 ). 
Recall to hospital
Under Section 42(3) of the Mental Health Act 1983, the Home Secretary has the power to recall a conditionally discharged restricted patient to hospital. This power is exercised by the Mental Health Unit, and in 2004-5, 160 patients were recalled.
The principle by which the Unit operates the power of recall is that patients may be recalled if their mental disorder is causing them to behave in a way that is dangerous to themselves or others. Human rights legislation prevents the recall of a patient without evidence of mental disorder. However, it is not necessary for a patient to have suffered a relapse of mental illness. Box 6 sets out the circumstances in which the Mental Health Unit will recall or consider recalling a patient to hospital.
The Unit will not necessarily recall a patient who has reoffended. For example, it may be that the offence is unconnected with their mental disorder and their offending behaviour may be more effectively managed by the criminal justice system than by health services. The key question is whether or not a patient is judged to present a risk of harm. However, it is important to note that the Mental Health Unit may still recall a patient even though the clinical team take a different view.
Psychiatric or social supervisors who have concerns about a restricted patient in the community should contact the Mental Health Unit immediately to discuss the case. In urgent cases, a patient can be recalled immediately. If a decision is made to recall, the Mental Health Unit will issue a warrant as authority.
All restricted patients recalled to hospital are automatically referred to a Mental Health Review Tribunal so that their detention may be reviewed. However, the Mental Health Unit is prepared to consider the discharge of any recalled patient, even before the tribunal has met, if he or she presents as settled and is no longer a risk to self or others.
Transfer of prisoners to hospital
Sentenced prisoners can be transferred from prison to psychiatric hospital under all four categories of mental disorder (mental illness, severe mental impairment, mental impairment and psychopathic disorder), under the provisions of Section 47 of the Mental Health Act 1983. Under Section 49, a restriction order may be imposed for the length of the prison sentence. However, remand, unsentenced and civil prisoners as well as immigration detainees can be transferred only for urgent treatment under Section 48 of the Mental Health Act if they are classified as suffering from the legal categories of mental illness or severe mental impairment. Although discretionary, a Section 49 restriction order is normally imposed in these cases. On receipt of the appropriate recommendations, the Mental Health Unit is responsible for issuing a warrant authorising the transfer on behalf of the Home Secretary. In an emergency, a prison transfer can be authorised out of hours. The prisoner will normally be returned to prison if and when reports are received indicating that no further treatment is required, or that no effective treatment can be given.
The Home Secretary is not obliged to act on a recommendation made under Sections 47 or 48 of the Mental Health Act. He needs to consider various factors (see Box 7) and whether it is right and expedient in the public interest to transfer a prisoner to hospital.
Box 6 Potential reasons for recall by the Mental Health Unit
A psychiatric or social supervisor recommends recall The patient possesses a weapon or becomes violent There is repetition of the behaviour that preceded the index offence (particularly if it involves drug or alcohol misuse) The patient is not adhering to medication regimens and is failing to keep appointments The patient has been admitted to hospital under civil powers (Sections 2 or 3 of the 1983 Act), as this would indicate that he could not be relied upon to remain in hospital voluntarily 
Box 7 Factors considered by the Mental Health Unit in prison transfers
Whether the prisoner presents such a risk that he or she should remain in prison for the protection of the public Whether the prisoner is so notorious that transfer could undermine public confidence Any expressed intentions of the court in sentencing the person to imprisonment The possible outcome of a pending appeal against the prisoner's sentence Whether the medical treatment required can be adequately provided in a prison The length of time the prisoner still has to serve
If transfer is considered appropriate, the Mental Health Unit's prime concern is to guard the public against any danger that might ensue should the individual escape from, or be improperly allowed out of, hospital. Among the issues considered by the Unit are the type and nature of the index offence, victim-related issues, previous convictions, any previous absconding, the prisoner's security category and his or her behaviour in prison.
Working in partnership
The Home Secretary's agreement is needed for a restricted patient's progress through and eventual discharge from the hospital. The Mental Health Unit's ability to fulfil its responsibilities depends enormously on the quality of information it receives from clinicians. Developing an effective and clear working relationship between the two is therefore essential.
The Mental Health Unit wants to strengthen its working relationships with its key partners. It is keen to engage directly, where possible and appropriate, with those responsible for patients' care.
Case conferences
One of the major developments over recent years has been the willingness of the Mental Health Unit to attend care programme approach and Section 117 meetings at which difficult issues are being discussed and where its presence will add value to the discussions. The increasing importance of multiagency public protection arrangements (MAPPA) in the management of conditionally discharged patients means more opportunities for joint working. The Home Office also encourages direct discussion of any complicated issues with Mental Health Unit caseworkers.
The Unit's involvement in these discussions helps all parties to develop a better understanding of ways in which a patient is best managed. Sometimes the Unit can give its views first hand on issues that might otherwise risk becoming complicated through the process of remote communication.
However, the Mental Health Unit's keenness to improve the partnership needs to be balanced against the size of case-loads (typically each grade 7 casework manager is personally responsible for about 750-800 patients) and the reality of its geographic location in London.
Unit/region liaison
Casework managers have responsibility for liaison with named areas of the country. Details of these responsibilities may be found on the Home Office website (http:// www. homeoffice.gov.uk). Hospitals, prisons and RMOs are encouraged to contact their link casework manager if there are any issues they wish to discuss.
Visits to the Home Office
The Mental Health Unit runs a programme of visits to the Home Office where, typically, a talk on the role of the Unit is followed by an opportunity to sit with caseworkers and see at first hand its working practices. In the past, these visits have been attended by a wide range of different groups, including clinical, nursing and administrative staff, who have reported them to be of value.
New developments
Mental Health Bill
The Home Office is working with the Department of Health to modernise mental health legislation to provide new safeguards for patients and to enable those who need treatment under compulsion to receive it in the most appropriate setting.
The Mental Health Act 1983 generally works well for diverting mentally disordered offenders from prison. The Mental Health Bill will amend the 1983 Act to introduce a single definition of mental disorder. This will give clinicians greater freedom to treat people on the basis of their need. The Bill will also introduce a new power enabling clinicians to discharge detained patients into the community to continue their treatment subject to conditions and a power of recall to hospital. This will give clinicians discretion to address the 'revolvingdoor' problem, where patients whose condition is stabilised in hospital relapse after discharge and have to be readmitted, for lack of powers to require their continuing 'compliance'.
Domestic Violence, Crime and Victims Act 2004
This Act makes a number of amendments to the legislation governing unfitness to plead and insanity.
Where a person was arraigned on or after 31 March 2005, when the new provisions came into force, it is the judge, rather than the jury, who determines the issue of whether a defendant is fit to plead. The Home Secretary no longer has a role in deciding whether or not the defendant is admitted to hospital: this is a matter for the court, which may make a hospital order with or without restrictions.
The Home Office Mental Health Unit
The court also has a new range of disposals when it has made a finding of unfitness to plead and the defendant did carry out the act charged, or when it has found the defendant not guilty by reason of insanity under the 1964 Act. Where the court wishes to make an order for admission to hospital, it must apply the provisions of Section 37 of the Mental Health Act 1983, including the requirements for medical evidence.
The Act also contains provisions to give victims of offenders who receive restricted hospital orders, or who are transferred from prison to hospital, the same rights to information as are available to victims of offenders who receive a prison sentence. These provisions came into force on 1 July 2005.
Conclusions
Does the partnership work?
The main purpose of the restriction order is for the prevention of serious harm to the public. Reconviction rates are therefore important in measuring its effectiveness (Box 8).
Key messages
The role of the Home Office in relation to restricted patients primarily focuses on public protection. Its purpose is therefore different from that of the clinical team, but none the less it is crucial that good working relationships are established between the two. The Mental Health Unit places a great deal of importance on this. The Home Secretary is keen to encourage psychiatrists to submit requests for the discharge of restricted patients direct to the Home Office, rather than waiting for a Mental Health Review Tribunal to be convened. The monitoring of conditionally discharged patients in the community is a priority for the Mental Health Unit. It is essential that reports from supervisors are received on time and that the Unit is kept closely informed of patients' progress in the community. Should it prove necessary to recall a restricted patient to hospital, this need not necessarily entail a long period of further detention. The Mental Health Unit is prepared to consider the discharge of any recalled patient as soon as that individual presents as settled and it is assured that he or she is no longer a risk to self or others. The partnership between the Home Office and clinical teams is a successful one in preventing further offending.
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Box 8 Some comparisons
Between 1986 and the end of 2001, 2049 restricted patients in England and Wales were conditionally discharged for the first time. Of these:
fewer than 1 in 10 (8%) were re-convicted of a standard-list offence within 2 years of discharge 1% were re-convicted for a grave offence (mainly offences of homicide, serious wounding, rape, buggery, robbery, aggravated burglary or arson)
Five-year re-conviction rates, which relate to those released between 1986 and 1998, were 16% for standard-list offences and 3% for grave offences
Between 1997 and 2001, 10 (2%) restricted patients were re-convicted for a sexual or violent offence within 2 years of discharge. This compares with an expected re-conviction rate of discharged prisoners of 11%. The actual reconviction rate is therefore 9 percentage points lower than would be expected of discharged prisoners and those sentenced to community penalties who match the restricted patients on criminal history and demographic factors (Ly & Howard, 2004 
MCQ answers
e T e T e T e T 4 The Mental Health Unit has a role to play in: granting community leave to restricted patients prescribing medication to restricted patients discharging restricted patients from hospital recalling restricted patients to hospital review of restricted patients by mental health tribunals.
As regards the Home Office:
its main role is the protection of the public historically, partnership between the Home Office and clinical teams has been successful recall to hospital of a restricted patient always entails a long period of further detention it is not always necessary to update the Mental Health Unit about a restricted patient's progress in the community the Home Office wants psychiatrists to submit to it proposals for the discharge of restricted patients. 
Nigel Eastman
Abstract Srinivas et al provide a comprehensive guide to the law, regulations and practice concerning the management of 'restricted patients', who are the responsibility of both the clinical services treating them and the Home Office. In doing so, they make the assumption, with apparent approval, that there is a 'partnership' between clinicians and the Home Office. However, partnership assumes parties working towards a common goal on an equal footing. Neither assumption is correct here. Although forensic mental health services direct themselves explicitly towards enhancing public safety, they do so in conjunction with treatment aimed at the relief of dysphoria in the patient. The interest of the Home Office in the patient's mental health is solely in terms of its impact on the risk of harm to others. There is therefore no 'partnership'. Rather, there is constructive tension between agencies working towards differently valued and balanced objectives. Certainly the relationship is not one of equal power.
The relationship between the Home Office and clinicians caring for mentally disordered offenders offers a highly focused model of both the need for cooperation in managing such individuals and the profound ethical problems inherent in doing so. Although some argue that violence is a public health issue, and that this automatically validates cooperation between health and justice agencies, there is a risk that cooperation between what are ethically highly differentiated agencies will drift into mutual contamination of what should be their different social functions, properly pursued by each through its own distinct set of legal and ethical rules. Ultimately how the relationship between the Home Office and clinicians operates 'on the ground', in respect of individual clinicians and services, will reflect the ethical positions taken by those clinicians and services on how the balance between care for the patient and protection of the public should be struck. And striking that balance is at the heart of a major ethical debate within forensic psychiatry concerning the proper boundaries and social roles of the discipline (Eastman, 1999; Coid & Maden, 2003) . The article by Srinivas et al (2006, this issue) is extremely helpful in describing the 'nuts and bolts' of the legal rules governing the role of the Home Office, and its relationship with clinicians and services, in a comprehensive way. However, what is missing is any real sense of the potential for major ethical conflict that, for the clinician, can lie within the arrangements. This may reflect the brief the authors were given. But, as written, there is simply the implicit assumption that, because the relationship is established and governed by statute, it is thereby validated in whatever manner the Home Office might require. Although passing mention is made of possible conflicts between the parties, in essence what is described is a (comfortable) partnership between Home Office officials and clinicians who are all working towards the same end; that is, a safer society that will thereby also enhance the welfare of mentally disordered offenders by helping them to avoid reoffending. In this way the article reinforces an attitude of mind which is increasingly influencing forensic psychiatry, that is, that it is primarily in the business of risk management and public protection (Coid & Maden, 2003) . Indeed, acceptance without demur by some clinicians, for example, of Home Office direction of 'end of sentence' prisoners to NHS 'dangerous people with severe personality disorder' (DSPD) services for what can be essentially preventive detention with little patient benefit per se, emphasises the 'ethical drift' which is occurring at least in some pockets of forensic psychiatry. And this can be contrasted with the position adopted by the Royal College of Psychiatrists in relation to DSPD services (Shooter & Cox, 1999) and with the opinion of most psychiatrists concerning preventive detention (Roberts et al, 2002) .
Clearly forensic psychiatric services do, and should, aid public protection. However, the core of what they properly do is treat patients, with the aim of coincidental benefit to the public. And it is the key issue of 'treatability', or (better put) 'therapeutic benefit', which has therefore been at the centre of the dispute between the government and the Mental Health Alliance concerning reform of mental health legislation, since it is the requirement of pursuing at least some therapeutic benefit to the patient which protects the social role of mental health services from being that of 'gaoler'. In fact the proposal for new legislation is referred to within the article, although it was written before the government's apparent climb down from its attempt to achieve a new Mental Health Act in favour of a Bill amending the 1983 Act (Department of Health, 2006; Eastman, 2006 ). Yet there is no reference to the profound dispute that there has been between the government and virtually every body that has an interest in mental healthcare concerning reform, including no mention of the government intention to abolish the treatability test. And this exemplifies the tone of the article as a whole which, as I have suggested, fails to highlight the inherent tension between agencies concerned primarily with treating patients and a Home Office concerned almost exclusively with public protection. It is not that it is necessarily wrong to describe some sort of collaboration between healthcare and the Home Office, it is that such description should highlight the inherent conflict in the collaboration, a conflict which, even under current legislation, ultimately favours the Home Office. Indeed, the latter is highlighted by the authors' description of the rule that allows the Home Office to recall a patient to hospital for treatment even against the wishes of the 'responsible medical officer' (RMO) who will oversee such treatment. That is not to say that the power is wrongly given, but merely to demonstrate the inherent conflict there can sometimes be between clinicians and the Home Office.
At the heart of the manner of fashioning the relationship between the Home Office and the RMO, and team, is the extent to which the clinician sees him/herself as essentially acting as a doctor, with all of the accompanying ethical and legal rules of being so, or alternatively to what extent s/he pursues a 'collaborative venture' with the Home Office sometimes even in spite of conventional medical ethics. The article itself leans very strongly towards the latter. However, my criticism is not so much that it does so as that it fails to highlight the ethical choice that such a position reflects. Ethical analysis is crucially about being fully aware of the ethical implications of making decisions in one way, as opposed to some other way. Yet this article reveals little awareness of the inherent tension present within the relationship between the Home Office and clinician, even though it is within the legal rules which they describe so comprehensively that this ethical tension is, or should, be played out. Indeed, the article even explicitly refers to a 'partnership' between clinicians and the Home Office in the management of restricted patients, doing so with apparent approval of such an approach. However, this is grossly to misuse the term. A partnership involves parties working towards a common goal, through an agreed process and on an equal footing. None of these aspects characterises the relationship between the clinician and Home Office in managing a restricted patient. Although forensic mental health services direct themselves explicitly towards enhancing public safety, they do so in conjunction with treatment aimed at the relief of dysphoria in the patient. The interest of the Home Office in the patient's mental health is solely in terms of its impact on the risk of harm to others, or at least overridingly so. There is, therefore, no 'partnership'. Rather, there is a natural, and sometimes constructive, tension between agencies working towards differently valued and balanced objectives. And certainly the relationship is not one of equal power. Only the Mental Health Review Tribunal can override the Home Secretary's authority, and then only through the 'ultimate decision' to discharge the patient. Neither doctor nor Tribunal can determine even a move between levels of security without Home Office agreement. If this is a partnership, it is a Victorian and not a modern marriage, with the Home Office as the disciplinarian father and the clinician as the caring mother.
Reference in the article to multi-agency public protection arrangements (MAPPA) could have offered a useful model for discussing and teasing out the ethical tensions inherent in treating mentally disordered offenders. MAPPA directly reflect the new era of multi-agency working, placing doctors alongside police officers, for example, in discussing their patients and in managing the risks they pose. Again, that is not necessarily wrong in individual cases. But it is crucial that the doctor is constantly aware of the ethical problems inherent in doing so and of the ethical and legal rules which govern his own professional functioning as a doctor. Hence, breach of medical confidence 'in the public interest' must be based on the legal rule in W. v. Egdell [1990] that, without breach, there would be a significant risk of serious harm to the public. This 'public protection' basis for breach should be seen as entirely distinct from breach on a 'need to know' basis, designed legally to allow breach to a third party where the purpose of that breach is the therapeutic benefit of the patient. It is spurious to use 'need to know' as a basis for breach where the 'need' is of agencies which are solely concerned with public protection and the detection of crime. Yet multiagency working can rapidly result in blurring of the distinction, with all participants pursuing what The Home Office Mental Health Unit seems the entirely reasonable joint venture of public protection.
Where the article does, at least impliedly, address ethical matters there is ethical confusion, demonstrated by some loose thinking concerning what is clinical and what is public protection. The assumption is repeated that the RMO is responsible for things clinical while the Home Office concentrates on public protection, suggesting some sort of separation of responsibilities. Yet frequently Srinivas et al go on to talk as if the two are indistinguishable. And this is realistic, since clinical treatment and risk management almost invariably run one into the other. Hence, by analogy, there cannot simply be nurses in a secure ward treating the patient and 'guards' responsible for security, since part of achieving security comes from adequate treatment, and risk assessment involves collecting clinical data. Yet the fact that it is still the norm for the Home Office to refuse to conditionally discharge a patient, on the advice of the RMO, thus forcing the patient to appeal to a Mental Health Review Tribunal, is accepted by the authors without comment, other than to say that the Home Office is becoming less conservative in this regard. What sort of partnership is it where one party usually insists upon 'going to law' in order to decide key issues? Some partnership! And some mutual trust, within which the Home Office not uncommonly fails to acknowledge that good clinical management and good risk management are often intimately intertwined, and insists upon RMOs continuing to treat many patients in hospital beyond when they consider it proper to do so. This is a rather harsh critique of what is an informative article. But what concerns me most is the tone of the article and the lack of attention to ethical or legal detail (legal in the context of fashioning the relationship between RMO and the Home Office). What is required is a 'sister article' which does address some of the ethical problems for clinicians inherent it operating the legal rules which are otherwise so well described in the authors' article.
